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Starting in June 2023, the Internal Revenue Service 

(the "IRS") will start accepting determination letter 

applications for individually designed Internal Rev-

enue Code Section 403(b) plans (“section 403(b) 

plans”) (also known as tax-sheltered annuity plans). 

As announced in Revenue Procedure 2022-40 (issued in November 2022), 

plan sponsors of such plans will have the limited opportunity to receive favor-

able determination letters from the IRS in the case of an initial plan determi-

nation, upon plan termination, and in certain other circumstances identified 

by the IRS in published guidance. With a favorable determination letter, a 

plan sponsor will have assurance that its section 403(b) plan document 

complies with the Internal Revenue Code (the “Code”).  This article explains 

the parameters of this new opportunity for section 403(b) plans.
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Background

A section 403(b) plan, the framework for which was estab-

lished by law in 1958, is generally a defined contribution 

retirement plan for employees of certain tax-exempt  

organizations (i.e., Code section 501(c)(3) organizations), 

certain employees of public schools, and certain minis-

ters or chaplains.  

While Code section qualified retirement plans, including 

other defined contribution plans (like Code section 401(k) 

plans), have historically (for decades) had access to the 

benefits of the IRS review process, section 403(b) plans 

generally have not. In fact, the term “qualified plan” tech-

nically excludes a section 403(b) plan. However, section 

403(b) plans are broadly considered “qualified” retirement 

plans as opposed to “nonqualified” retirement plans (e.g., 

a Code section 457 or 409A plan).

In 2013, the IRS established a program for pre-approved 

section 403(b) plans (i.e., prototype and volume submit-

ter plans) to be reviewed and receive an opinion letter 

from the IRS — but a similar mechanism was not provided 

for individually designed section 403(b) plans. Starting 

this year, however, the IRS has answered the call, and in-

dividually designed section 403(b) plans may now be 

submitted for review and receive favorable determination 

letters from the IRS. Note that the IRS makes clear that it 

will not issue determination letters for legacy individually 

designed section 403(b) plans that are: (1) TEFRA (Tax Eq-

uity and Fiscal Responsibility Act of 1982) church defined 

benefit plans, or (2) grandfathered plans under IRS Reve-

nue Ruling 82-102. 

Benefits of a Favorable
Determination Letter

The sponsor of an individually designed section 403(b) 

plan is not required to apply for a determination letter 

from the IRS. However, having a favorable determination 

letter from the IRS provides the plan sponsor with reli-

ance that its section 403(b) plan is qualified in form under 

the Code. 

Moreover, with respect to the administration and opera-

tion of qualified retirement plans, auditors, attorneys, in-

vestment managers, insurers, recordkeepers, and other 

service providers to such plans often request copies of 

IRS opinion letters or favorable determination letters as 

part of their due diligence and audits. Without such a letter, 

a plan sponsor may be asked to make unsupported rep-

resentations regarding the plan’s compliance with the 

Code. For the past decade, plan sponsors who adopted 

pre-approved section 403(b) plans have been able to rely 

on their IRS opinion letters. In the absence of such letters, 

however, plan sponsors of individually designed section 

403(b) plans have had to provide explanations of their 

compliance with the Code. 

With the availability of the determination letter process 

for individually designed section 403(b) plans, we antici-

pate that sponsors of such plans will start to see more 

routine requests from their service providers for determi-

nation letters. Thus, by going through the determination 

letter process, plan sponsors of individually designed sec-

tion 403(b) plans will be able to rely on the assurances 

provided in the favorable determination letter from the 

IRS, similar to plan sponsors of pre-approved section 

403(b) plans, thus streamlining the administration and 

audit process. That reliance will be particularly helpful in 

the case of the initial plan determination (which is the 

case for most individually designed section 403(b) plans) 

or the case of plan termination.

The Determination Letter Process 
Starting June 1, 2023

For an initial plan determination, the plan sponsor of  

an individually designed section 403(b) plan may file a 

Form 5300 (Application for Determination for Employee 

Benefit Plan), with timing based upon the plan sponsor’s 

employer identification number (EIN), in accordance with 

the following schedule: 

Then a determination  
letter application may  
first be submitted  
beginning on:

June 1, 2023

June 1, 2024

June 1, 2025

If the EIN
of the  
plan sponsor  
ends in:

1, 2, or 3

4, 5, 6, or 7

8, 9, or 0
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Even though the earliest filing dates are staggered by 

EINs, there is no deadline to file for an initial plan determi-

nation. For example, if a plan sponsor’s EIN ends in a 1, 

that plan sponsor may file on June 1, 2023, or delay to a 

future date, such as in January 2026. 

The IRS requires a restatement of the plan document at 

the time an application is submitted for an initial plan de-

termination. The restatement should incorporate all pre-

viously adopted amendments. 

For a determination upon plan termination, beginning 

on or after June 1, 2023, a plan sponsor of an individually 

designed section 403(b) plan may file a Form 5310 (Appli-

cation for Determination for Terminating Plan), provided 

that the application must be filed no later than the later 

of: (1) one year from the effective date of the section 

403(b) plan’s termination, or (2) one year from the date 

on which the action terminating the section 403(b) plan 

is taken. Additionally, the plan sponsor must file the  

application no later than 12 months from the date of dis-

tributing substantially all plan assets in connection with 

the plan termination. 

There is no requirement for a restated plan document 

when a plan sponsor requests a determination letter upon 

plan termination. 

For a determination upon certain other circumstances 

outside of an initial plan determination or plan termina-

tion, plan sponsors of individually designed section 403(b) 

plans will have to wait for further guidance from the IRS. 

Revenue Procedure 2022-40 provides that the IRS will 

consider annually whether a plan sponsor may file a de-

termination letter application in other circumstances, 

such as significant law changes, new approaches to plan 

design, and the inability of certain types of plans to con-

vert to pre-approved plan documents. 

As with the IRS’s rules governing determination letter sub-

missions for qualified plans, notice that a determination 

letter application is being filed for the individually designed 

section 403(b) plan must be provided to all interested 

persons. For details regarding this notice, please see: 

Revenue Procedure 2023-4, Section 19B. What Notice 

Requirements Apply To Interested Persons (§403(b) Plans 

Only)?

Scope of Plan Review Regarding  
Determination Letter Applications

Annually, the IRS publishes a “Required Amendments List” 

that documents changes in the requirements for qualified 

plans and section 403(b) plans. In reviewing an applica-

tion for the initial determination of an individually de-

signed section 403(b) plan, the IRS generally will consider 

only the changes in section 403(b) requirements that 

have been included on the Required Amendments List 

issued on or before the last day of the second calendar 

year before the year in which the determination letter 

application is submitted. 

In reviewing an application for determination upon the 

termination of an individually designed section 403(b) 

plan, the IRS expects the plan sponsor to adopt any 

amendments required to maintain the plan in compliance 

with applicable law as of the date of termination, regard-

less of whether the requirements are included on a Re-

quired Amendments List.

Considerations for Plans Sponsors

While we welcome the new determination letter process 

for individually designed section 403(b) plans, we believe 

that several considerations should be assessed with legal 

counsel before proceeding, including the following:

Long-standing section 403(b) plans

Although section 403(b) plans have existed for over six 

decades, the IRS did not require plan sponsors to adopt 

written plan documents for section 403(b) plans until 

2009. Thus, in reviewing a determination letter applica-

tion for a long-standing section 403(b) plan, the IRS may 

uncover qualification defects that have been long baked 

into the plan’s design. As a result, we recommend that 

plan sponsors carefully review their plan documents and 

plan operation with legal counsel before requesting a  

favorable determination letter from the IRS, in order to 

determine if plan corrections need to be made. 

Reliance on determination letters  
is not indefinite

A favorable determination letter means that the IRS has 

made a determination that the plan document, as re-

viewed by the IRS, is compliant with the Code. Thus, a 
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plan sponsor may not continue to rely on a favorable de-

termination letter for its individually designed section 

403(b) plan with respect to any plan provision that is 

amended, or that is affected by a change in the Code 

section 403(b) requirements, following the date of the 

favorable determination letter.

No reliance concerning multiple  
unrelated employers 

In the case of an individually designed section 403(b) plan 

that is not a governmental plan (within the meaning of 

Code section 414(d)), the IRS has made it clear that a favor-

able determination letter will not express an opinion, and 

may not be relied upon, with respect to whether the plan 

meets any requirements that apply due to the plan’s cov-

erage of multiple unrelated employers (i.e., employers that 

are not in a single controlled group for purposes of Code 

section 414(b), (c), (m), or (o)). Similarly, with respect to an 

individually designed section 403(b) plan that is a govern-

mental plan, the IRS has also clarified that a determina-

tion letter will not express an opinion, and may not be 

relied upon, with respect to whether the plan meets any 

requirements that apply due to the plan’s coverage of 

multiple unrelated employers (i.e., that are not aggregated 

in a single controlled group in a manner consistent with 

IRS Notice 89-23). 

No review of plan mergers or consolidations 

Although the IRS currently allows plan sponsors of indi-

vidually designed qualified plans to receive favorable  

determination letters with respect to the merger or con-

solidation of two or more plans, the IRS is not offering this 

opportunity to plan sponsors of individually designed 

section 403(b) plans at this time. However, we are hope-

ful that the “certain other circumstances” to be identified 

by the IRS in future guidance will include such instances 

involving individually designed section 403(b) plans. 

Overall, we welcome this new opportunity for plan spon-

sors of individually designed section 403(b) plans and 

look forward to working with them as they embark on the 

favorable determination letter journey for their section 

403(b) plans for the first time. 

For additional questions concerning this article, please 

contact the attorney that you regularly work with or the 

author of this article.
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could be a contract between a TPA and a group health 

plan which states that the plan will pay providers at rates 

designated as “Point of Service Rates” — but which, be-

cause the TPA considers those rates to be proprietary, 

also includes language stating that the plan may not dis-

close the rates to plan participants. Group health plans 

and insurers must annually attest that they are in compli-

ance with the gag clause prohibition.  

The Attestation Process

Which entities are subject to the attestation 
requirement? 

The Tri-Agency FAQs provide guidance on which entities 

are required to submit a GCPCA. Fully-insured and self-

funded group health plans, including ERISA plans, non-

Federal governmental plans and church plans (as defined 

by the Internal Revenue Code) are subject to the GCPCA  

requirements. Further, the attestation requirements apply 

regardless of the plan’s grandfathered status. It is impor-

tant to note that the GCPCA does not apply to “excepted 

benefits” (e.g., most dental and vision Health Flexible 

Spending Accounts and Employee Assistance Program 

plans). The Tri-Agency FAQs also clarify that the GCPCA 

does not apply to Health Reimbursement Arrangements 

(including ICHRAs) and other account-based group 

health plans.

Group Health Plans Must Submit Gag Clause 
Attestations by December 31, 2023 

ALAINA HARWOOD

and ELIZABETH LOH

APRIL 2023

On February 23, 2023, the U.S. Departments of Labor, Health and Human Services, 

and Treasury (the “Departments”) issued joint guidance (“Tri-Agency FAQs”) for group 

health plans and insurers regarding annual attestations on gag clause prohibition 

compliance as required under the Consolidated Appropriations Act, 2021 (CAA).  

Attestations will be due annually on December 31, and the first attestation will be due 

December 31, 2023.

Background

The CAA, which went into effect on December 27, 2020, 

established protections for consumers related to trans-

parency and surprise billing in health care. One of the 

several transparency-related provisions was the Gag 

Clause Prohibition Compliance Attestation (GCPCA) re-

quirement for group health plans and insurers. Under this 

provision, group health plans and health insurance issu-

ers offering group health coverage are prohibited from 

entering into agreements — with health care providers,  

a network or association of providers, third-party admin-

istrators (TPA), or other service providers — that contain 

gag clauses. 

A gag clause is a contractual provision that “directly or 

indirectly” restricts access to and sharing of specific data 

and information that an issuer or plan may make available 

to a third party. More specifically, group health plans and 

insurers are prohibited from entering into agreements 

which contain clauses that restrict electronic access to 

de-identified claims data or disclosure of provider-spe-

cific cost or quality of care information to certain third 

parties, including plan participants.1 In addition, agree-

ments cannot restrict a plan or insurer from sharing the 

information or data described above with a business as-

sociate con sistent with the privacy rules under the Health 

Insurance Portability and Accountability Act, Genetic In-

formation Nondiscrimination Act, and the Americans with 

Disabilities Act.2 An example of a prohibited gag clause 
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What is the due date for the attestation? 

The GCPCA must be submitted annually. The first GCPCA 

is due no later than December 31, 2023, and applies to 

the period from December 27, 2020, through the date  

of attestation. Subsequent attestations (i.e., covering the 

period since the last preceding attestation) are due by 

December 31st of each year. 

How must the attestation be submitted? 

The Tri-Agency FAQs instruct plans and insurers to submit 

their attestations online3 and provide a corresponding 

user manual and set of instructions on how to complete 

and submit the attestation. In addition, the guidance in-

cludes a template for providing information required as 

part of the attestation, as well as a set of FAQs with advice 

on how to comply with the gag clause prohibition and 

attestation requirement. 

May third-party administrators and other  
entities submit the GCPCA on behalf of  
a group health plan? 

• Self-funded group health plans may satisfy the 

GCPCA requirements by having their third-party 

administrator attest on the plan’s behalf if the parties 

agree to such in writing. The self-funded health plan 

should make sure that the administrative services 

agreement with their TPA confirms that the TPA will 

be timely submitting the required attestation on the 

group health plan’s behalf. Note that the employer 

will ultimately retain responsibility for GCPCA 

compliance, even where contractually delegating 

the attestation to the TPA. 

• With respect to fully insured group health plans, 

both the group health plan and the insurance carrier 

are each required to annually submit the GCPCA. 

However, when the insurance carrier submits the 

attestation, the government will consider the  

group health plan and the insurance carrier to have 

satisfied the attestation submission requirement. 

Accordingly, employers with fully insured group 

health plans should not have to separately file the 

GCPCA because the insurance carrier will be sub-

mitting the required attestation, and the insurance 

carrier’s submission will also count as the group 

health plan’s submission.  

How is the GCPCA enforced? 

The Tri-Agency FAQs instruct interested parties to contact 

the No Surprises Help Desk or the Department of Labor if 

they suspect a violation of the plan’s compliance with the 

gag clause prohibition. 

Takeaways  

In light of this guidance, plan sponsors should review 

their agreements with their TPAs and other service pro-

viders to identify gag clauses and amend accordingly. Plan 

sponsors should also coordinate with their insurers and 

service providers to determine who will be submitting 

the required attestation. Finally, group health plans should  

review their agreements with their TPAs and insurance 

carriers to ensure that these agreements address who will 

be filing the required GCPCA. 

1  However, a health care provider, network or association of providers, or other service providers may place reasonable  

restrictions on the public disclosure of this information. Pub. L. No. 116-260, tit. II, § 201, 134 Stat. 2890 (2021). 

2  The CAA prohibits clauses that restrict sharing the information described above with business associates for plan design,  

plan administration, and plan, financial, legal, and quality improvement activities. FAQs About Affordable Care Act and  

Consolidated Appropriations Act, 2021, Implementation Part 57 (“FAQ 57”). 

3  The website used for GCPCA submission is a module within the Health Insurance Oversight System, which is  

the same system used for RxDC reporting as required by the CAA. 

https://hios.cms.gov/HIOS-GCPCA-UI
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FIRM NEWS

We are pleased to announce that attorney John Barlow 

has joined our firm and is a member of our qualified 

plan practice group. John brings additional, high-level 

experience to our team in formulating ERISA and Inter-

nal Revenue Code-related strategies on behalf of plan 

sponsors. Prior to joining Trucker Huss, John worked 

for two Washington DC firms practicing exclusively in 

the area of ERISA and employee benefits. He is a gradu-

ate of the University of Washington (Bachelor of Fine 

Arts) and Emory University School of Law (Juris Doctor-

ate with honors, becoming a member of the Order of 

the Coif honor society).  Welcome, John!

Brad Huss and Nick White spoke at the NIPA Annual 

Forum and Expo (NAFE), held April 23–26, in Nashville. 

Brad provided an ERISA litigation update, including re-

cent trends in 401(k) fee litigation and ERISA preemption. 

Nick spoke on missing participant issues, including related 

Internal Revenue Service and Department of Labor guid-

ance, and best practices for implementing an effective 

missing participant policy. 

On May 11–12, Robert Gower will moderate a panel on 

Staying Ahead of the Game: Best Practices Reflecting 

Lessons from Litigation, at the Institutional Investor’s  

Retirement Plan Advisor Summit in Fort Lauderdale. 

On May 18, Dylan Rudolph will be speaking at the ESOP 

Association’s National Conference in Washington D.C. on 

SECURE 2.0’s impact on employee stock ownership plans.

On May 24, Nick White will be a panelist for the ABA's 

Joint Committee on Employee Benefits Webinar. This 

program, SECURE ACT 2.0 and the Future of EPCRS, will 

examine the changes to EPCRS enacted by Congress and 

explain their likely impact on plans and plan sponsors. 

The Trucker  Huss Benefits Report is published monthly to provide our clients and friends with information  
on recent legal developments and other current issues in employee benefits. Back issues of Benefits Report  
are posted on the Trucker  Huss web site (www.truckerhuss.com). 

Editor:  Nicholas J. White, nwhite @ truckerhuss.com

In response to new IRS rules of practice, we inform you that any federal tax information contained in  
this writing cannot be used for the purpose of avoiding tax-related penalties or promoting, marketing  
or recommending to another party any tax-related matters in this Benefits Report. 
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